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CHAPTER 804
CIVIL PROCEDURE — DEPOSITIONS AND DISCOVERY

804.01 Generalprovisions governing discovery 804.08 Interrogatories to parties.

804.015 Limits on discovery by prisoners. 804.09 Productionof documentsind things and entry upon land for inspection and
804.02 Perpetuation of testimony by deposition. otherpurposes.

804.03 Persons before whom depositions may be taken. 804.10 Physicaland mental examination of parties; inspection of medical-docu
804.04 Stipulations regarding discovery procedure. ments.

804.05 Depositions upon oral examination. 804.11 Requestdor admission.

804.06 Depositions upon written questions. 804.12 Failure to make discovery; sanctions.

804.07 Use of depositions in court proceedings.

NOTE: Chapter 804 was ceated by Sup. Ct. Order 67 Wis. 2d 585 654 (1) (c) applies tahe award of expenses incurred in relation to the

gllgg?g,ﬂg;ﬁl:ﬁ::etar:g?e?pIanatory notes. Statutes prior to the 1983-84 edition motion. For purposes ahis paragraph, a statement previously
madeis a written statement signed or otherwise adopted or

804.01 General provisions governing discovery. 2PProvedy the person makingit, or a stenographic, mechanical,
(1) DIscoVERYMETHODS. Parties may obtain discovery by one ofelectncal,qr other rec_ordlng, or a transcription thereof, which is
more of the followingmethods: depositions upon oral examinaﬁ\substantlally verbatim recital of an oral statement by the person
tion or written questions; written interrogatories; productign Makingit and contemporaneously recorded.
documentsor things or permission to enter upon land or other (d) Trial preparation: experts. Discovery of facts known and
property,for inspection and other purpose$ysical and mental opinionsheld by experts, otherwise discoverable under(pgr
examinationsand requestor admission. Unless the court ordersindacquired or developed in anticipation of litigatimmfor trial,
otherwiseunder sub(3), and except as provided ir894.015the maybe obtained as follows:

frequencyof use of these methods is not limited. 1. A party may through written interrogatories require any
(2) Scopeor biscoveRY. Except as provided in 80.931 (9) otherpartyto identify each person whom the other party expects
andunless otherwise limited by order of the court in accordanggcall as an expert witness at trial. A party may depose any person
with the provisions ofhis chapterthe scope of discovery is as-fol who has been identified as an expert whose opinions may be pre
lows: sentedat trial. Upon motion, the court mayder further discov
(@) In general. Parties may obtain discovery regardanyy ery by other means, subject to such restrictions as to scope and
matter, not privileged, which is relevant to the subject mattesuchprovisions, pursuant to suliél.concerning fees anekpen
involvedin the pending action, whether it relates to the claim gesas the court considers appropriate.
defenseof the party seeking discovery or to the claim or defense 5 A partymay through written interrogatories or by deposi
of any other partyincluding the existence, description, naturgjo, giscover facts knower opinions held by an expert who has
custody,condition and location of any books, documents, or othgga, retained or specially employed by anoffzety in anticipa
tkilr:)g\)/:/tl)é%ggg?Zna;/ngistggvg:gtlgym?[?etltoigarﬂ;)tng?ofulr)w?jr?(?rnSb?e?:wr{%n of litigation or preparation for trial and who is not expected
tion that the information sought will bradmissible at the trial if %%E’:pgiilrlgcﬁzu?n\g’{g]necsessag;ig?lu%rélgruxﬁiggn i?i:ilfc;);r;cht?cvg\gge that
0

the information sought appears reasonably calculated to lea . - . -
the discovery of admissible evidence. the party seeking discovery to obtain facts or opinions on the
samesubject by other means.

(b) Insurance agreements. A party may obtain discovery of . L
the existence and contents of amgurance agreement under 3. Unless manifest injustice would result, the court shall

which any person carryingn an insurance business may be liabkeduirethat the party seeking discovery pay the expert a reason
to satisfy part or all of fudgment which may be entered in the2Plefee for the time spent in responding to discovery under the last
actionor to indemnify or reimburse for payments made to satishghtenceof subds.1. and 2.; and with respect to discovery
the judgment. Information concerning the insurance agreeméttainedunder the last sentence of subgthe court may require,
is not by reason of disclosure admissible in evidence at trial. @hdwith respect to discovery obtained under subdthe court

(c) Trial preparation: materials. 1. Subject to pafd) aparty shallrequire, the party seeking discovery to pay the other party a
may obtain discovery of documents and tangible things otherwidr Portionof the fees and expenses reasonably incurred by the
discoverablainder par(a) and prepared in anticipation of litiga latter party in obtaining facts and opinions from the expert.
tion or for trial by or for another party or by or for that other party’ (€) Specific limitations on discovery of electronically stored
representative (including an attornegnsultant, suretyndemni  information. 1. No party magerve a request to produce or inspect
tor, insurer or agent) only upon a showing that the party seekinghders. 804.09 seeking the discovery of electronically stored
discoveryhas substantial need of the materials inptlegaration information,or respond to an interrogatamder s804.08 (3)by
of the case and that the party seeking discovery is unable withorgducingelectronically stored information, until after the parties
undue hardship to obtain the substantial equivalent ahtitert  confer regarding all of the following, unless excusethecourt:
alsby other means. In ordering discovery of such materials when 5 The subjects on which discovery of electronically stored
the required showing has beemade, the court shall protectjyformationmay be needed, when such discovery should be com
againstdisclosure othe mental impressions, conclusions, .ep”[ﬁleted,and whethediscovery of electronically stored informa
ions, or legal theories of an attorney or other representative qfg, shall be conducted in phases or be limited to particular issues.

party concerning the Iltlg_atlo_n. . . b. Preservation of electronically stored information pending
2. A party may obtain withouhe required showing a state discovery

mentconcerning the action or its subject matter previonsyle . ) ) )
by that party Upon request, a person not a party may oltdn c. The form or forms in which electronically stored informa
outthe required showing a statemenncerning the action or its tion shall be produced.

subjectmatter previously made by that person. If the request is d. The method for asserting or preserving claims of privilege
refused the person may move for a court ord&ection804.12 or of protection of trial-preparation materials, and to what extent,
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if any the claims may be asserted after production of eleetroni (b) A party is under a duty seasonably to amend a prior
cally stored information. responséf the party obtains information upon the basisvbfch

e. The cost of proposed discovery of electronically stored the party knows that the response was incorrect when made, or
informationandthe extent to which such discovery shall be lim2. the party knows that the response though cowieeh made is
ited, if at all, under sub(3) (a) no longer true and the circumstances are such that a fadure

f. In cases involving protracted actions, complex issues,%pendthe response is in substance a knowing f:oncealment.
multiple parties, the utility of the appointment the court of aref ~_ (C) A duty to supplement responses may be imposed by order
ereeunder s805.060r an expert witness undei9f7.06to super  Of the court, agreement of the parties, or at any time priiato
vise or inform the court on any aspect of the discovery of electrdfroughnew requests for supplementation of prior responses.

ically stored information. (6) CusToDY OF DISCOVERYDOCUMENTS. (@) Unless the court
2. If a party fails or refuses to confer as requisgcsubd 1. in any action orders otherwise, the original copies of all deposi
any party may move the court for relief undeB84.12 (1) " tions, interrogatories, requests for admission and responses

thereto,and other discovery documentation shall be retained by
g‘(lF party who initiated the discovery or that pastgttorney

(b) The original copy of a depositiahall be retained by the

3. If after conferring as required by sulid.any party objects
to any proposed request for discovery of electronically stor

informationor objects to any responseder s804.08 (3)propos

ing the production of electronically stored information, the objecgttorneysealed as received frothe person recording the testi

ing party may move the court for an appropriate order under s .nyunti(; the appeal period has expired, or until made a part of
€ record.
(3)' . History: Sup. Ct. Ordei67 Ws. 2d 585654 (1975)1975 c. 2181985 a. 236
(3) PrOTECTIVEORDERS. (&) Upon motion by party or by the sup. Ct. Order130 Ws. 2d xx; Sup. Ct. Orde.41 Ws. 2d xxi; 1993 a. 486Sup.
personfrom whom discovery is sought, and for good caugg: Order No95-03 191 Ws. 2d xix (1995)1997 a. 35133 2007 a. 20Sup. Ct.

shown, the court maymake any order which justice requires tc%‘iﬁ(,'\\‘,f’i%%f%}e%oﬂ%'_%fg?ﬂ[?}f_mﬁ' 1-1-1L; Sup. Ct. Order N@9-0I,

protect a party or person from annoyance, embarrassmentjudicial Council Note, 1986:Sub. (6) requires that the originals of discovery-doc

oppressionor undue burden @xpense, including but not imited et S e e e Appesl s expired. [Re Grder ef
to one or more of the following: 71-86] ’ PP pired:
1. That the discovery not be had; Judicial Council Note, 1988:Sub. (3) (c) [created] allows motions for protective
. i o(rjdersto be heard by telephone conference. [Re Ordectafe Jan. 1, 1988]
2. That thediscovery may be had only on specified terms and;ygicial Council Note, 1995: The revision to sub. (&) 1. makes it unnecessary
conditions,including a designation of the time or place; to obtaina court order to take an experdleposition. By mutual agreement, practi
That the di be had onlv b hatl tioners commonly agree to take experts’ depositions without troubling the court for
3. That the discovery may be had only by amett OOV anorder The courts power to control the discovery process isisight to prevent
ery other than that selected by the party seeking discovery; abuses.ch?e revisipf; iﬁ bads_ed on Rulfe 26 (b) (4f)y(R)o;9 Subsectign ) éd)bz"
: . . . is amended to specify that discovery of non-testifying experts may be made by inter
4. T_hat certain matters not be qu'red into, or that the SCO,{% atoriesor depositions. The revision is based on Rule 26 (b) (4) (R)CHP.
of the discovery be limited to certain matters; SupremeCourt Note, 2010: Sub. (2) (e) was created as a measure to manage the
: ; tsof the discovery of electronically stored information. If the parties confer before
5. That dlscovery be conducted with no one present excéﬁ)arkingon such discoveryhey may reduce the ultimate cost.

personglesignated by the court; Therule does not require parties to confer before commencing discovery under ss.
e f .05(Depositions upowral examination), 804.06 (Depositions upon written gues
6. That a deposition after being sealed be opened onlyt s),804.08 (Interrogatories to parties); or 8a4(Requests fordmission). These
orderof the court; discoverydevices, ifemployed before serving a request for production or inspection
7. That a trade secret, as defined ih3.90 (1) (c)or other ?geer')%‘igﬁt'l’;fi'gggfg?i&’gﬁh”ﬂfég’;r;”ay lead to more informed conferences about
confidentialresearch, development, or commercial information Partiesmay not be able to reach consensus on how discovery of electronically
i i i i . storedinformation is to be managed. Accordingsybs. (e) 2. and (e) 3. confer
not be disclosed or be disclosed only in a designated way
. . . > ' authorityon the court to intervene as appropriate. In determining whether to issue
8. That the parties simultaneously file specified documents gorder relating to discovery of electronically stored information, the circuit court
information enclosed in sealed envelopes to be opened as dire ompare the costs apdtential benefits of discoveSee Vincent & Mincent, Inc.
by th t P P V. g)'acek, 102 Wis. 2d 266306 N.W2d 85(Ct. App. 1981). Itis also appropriate
y the court. to consider the factors specified in the Advisory Committee notes to Fed..RR Civ
i i i i i 26(b)(2)(B):(1) the specificityof the discovery request; (2) the quantity of informa
(b) If the motion for a protective order is denied in whole 2

. " . tjon available from other and more easily accessed so8)ebg failure to produce
in part,the court mayon such terms and conditions as are juskeyantnformation that seems likely to have existed but is no longer available on

orderthat any party or person provide or permit discové8ge  moreeasily accessed sources; (4) the likelihood of finding relevant, responsive infor

i i i ationthat cannot be obtained from otheore easily accessed sources; (5) predic
tion 804.12 (l) (c)applles to the award of expenses incurred m)nsas to the importance and usefulness of the further information; (6) the impor

relationto the motion. tanceof the issues at stake in the litigation; and (7) the parties’ resources.
(c) Motions under this subsection may be heard as prescribethe trial court has no authoritg order the production of documents relevant to
in s.807.13 aclaim upon which it could grant no relief. State ex rel. Rilaadge County Circuit

Court, 76 Wis. 2d 429251 N.W2d 476(1977).
(4) SEQUENCEAND TIMING OF DISCOVERY. Unless the court  Discovery,although it has a purpose of finding admissible evidence, does not
upon motion, for the convenience of parties and witnesses an%r@ly that what is discovered will be admissible. Shibilsi$tr Josepl’Hospital,

h e . : Wis. 2d 459266 N.W2d 264(1978).
the interests of justice, orders otherwiseethods of discovery Whenthe cost of discovery was several times greater thatidhme for damages,

may be used in angequence and the fact that a party is conductiagrotective order against discovery was appropriatimcevit & Mincent, Inc.v.
discovery,whether by depositioar otherwise, shall not operateSpacek102 Ws. 2d 266306 N.W2d 85(Ct. App. 1981).
to delay any other parls"discovery A highly placed state fifial who seeks a protectiv@der should not be compelled
to testify on deposition unless a clear showing is made that the deposition is necessary

(5) SUPPLEMENTATION OF RESPONSES. A party who has toprevent prejudice or injustice. StatéBeloit Concrete Stone C#03 Ws. 2d 506
respondedo a request for discovery with a resp was com %07 Nt;l\:!rzedcczfd(sczgﬁ]pa;n]ftsoli;ending litigation wawailable under s. 19.35 even
_pletewh_en made is under no duty t_O supplement the respons%f#ghthe discovengutof deadline had passed. State ex rel. LarRzentkowski,
include information thereafter acquired, except as follows:  141Wis. 2d 846416 N.w2d 635(Ct. App. 1987).

i » A lawyer's decision to spend a clientesources on photographic or video sutveil
(a) A party is under a du@easonably to Squlemem the party lanceis protected work product. Disclosure of the fact of the surveillance

responsevith respect tany question directly addressed to all Ofescriptiomf the materials obtained would impinge on the core of the work—product
thefollowing: doctrine. Ranft v Lyons,163 Ws. 2d 282471 N.W2d 254(Ct. App. 1991).

; ; ; ; litigant's request to see his or her file that is in the possession of current or former
1. The 'dentlty and location of persons havmg knOWIedge géﬁnsel does not waive the attorney—client and work—product privileges and does not

discoverablematters. allow other parties to the litigation discovery of those filBsigwardt v Redlin,196
: : is. 2d 342538 N.W2d 581(Ct. App. 1995)94-2701
2. The |dent|ty of each person eXpeCted to be called aS\{A‘{Biscoverabilityof lawyer work product is discussed. Statélydrite Chemical

expertwitness at trial. C0.220 Ws. 2d 51582 N.W2d 411 (Ct. App. 1998)96-1780
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A substantiated assertion of privilege is substantial justification for failing to cothe state in the manner provided in88.1.11for service of sum

ply with an (‘{gdgegr)‘gsp_rgggjg or permit discoveurmett vAIt, 224 Ws. 2d 72589 mong-hyt if such service cannot with due diligence be made upon
Unfiled pretrial materials in a civil action betweprivate parties are not public @any expected adverse party hamed in the petition, the court may
recordsand neither the public nor the press has either a common law or constitutigpgdkesuch order as is just for service by publication or otherwise,

U&’,higfg‘ggﬁF"zg“gsgog“i}ﬁ;'gg-Sggaggéggig Mitsubighitwaukee County2000 4 gshall appoint, for persons negrved in the manner provided

Thetest of whether the work—product doctrine under sub. (2) (c) applies is whettigr S. 801.11 an attorneywho shall represent them, and, in case

in light of the nature of the document and the facsitahtion in the particular case, they arenot otherwise represented, shall cross—examine the depo
thedocument can fairly bsaid to have been prepared or obtained because of the pri P - X T
pectof litigation. Once a matter is classified as work product, the party moving fﬁi‘mt- If any expected adverse party is a minor or is an individual

discoverymust make an adequate showing that the information sought is unavailzw#judicatedor alleged to be incompetent883.01 (3)applies.

from other sources and that a denial of discovery would prejudice the nsquepa P : s
rationfor trial. Lane vSharp Packaging Systems, 2002 WIZR| Ws. 2d 68640 (C) _Order and exam nation. If the court is saUSﬂed that the p?r
N.W.2d 788 00-1797 petuationof the testimony may prevent a failure or delay of jus

Discoverabilityof work-product materials reviewed by testifying expeM&at-  tice. it shall make an order designating or describingoitsons
thews. Wis. Law June 2002. ! " - .

Thenew Wsconsin rules of civil procedure: Chapter 804. Gracg9kyILR 463. V\;hohsedepos_ltlon_s maydbe tﬁkehn anr? Slgec'fy'_”g the S#bljlagEl’ k

Witnessstatements: Current state of discovery isdfhsin. \an Domelen and Of the examination and whether the depositions shall be taken
Benson. WBB May 1988. o ) ~uponoral examination owritten interrogatories. The depositions

What You Need to Know: NewElectronicDiscovery Rules. Sankovitz, Grenig may then be taken in accordance with this chapter; anddte

& Glelsneriis. Law July 2010. may make orders of the character provided for b®4$.09and

804.015 Limits on discovery by prisoners. (1) In this 804.1Q0 For the purpose of applying this chapter to depositions for

section,“prisoner’has the meaning given&01.02 (7) (a) 2. perpetuatingtestimony each referencéherein to the court in

(2) Unlessordered by the court, a prisoner in an action or sp&hich the action is pending shall be deemed to refer to the court

cial proceeding may not obtain discovery before the cecgives " Which the petition for such deposition was filed. _

a copy ofthe answer or other responsive pleading in the action (d) Use of deposition. If a deposition to perpetuate testimony

commencedy theprisoner If a defendant submits a motion taiS taken under this section, or if, althougt so taken, it would

dismissor a motion for summary judgment, no discovery may Hee otherwise admissible in the courts of this state, it may be used

obtained until the court decides that the prisoner has a reasoniébl@ny action involving the samsubject matter subsequently

opportunity to prevail on the merits, or until the court decides thgoughtin this state in accordance with84.07

meritsof the motion, unless the court orders a party to sutemit  (2) PenbinG APPeEAL. () If an appeal has been taken from a

discovery. judgmentof a court of this state or before the taking of an appeal
(3) If a court allows a prisoner to obtain discovery ursddx. if the time therefor has not expired, the counvhich the judg

(2) before the court decides that the prisoner hasagonable mentwas rendered may allow the taking of depositions of wit

opportunityto prevail on the merits, receives a copy of the answegsseso perpetuate their testimony for use in ¢vent of further

or other responsive pleading in the action, or decides the meritpisiceedingsn the court.

amotion to dismiss or a motion for summguggment, the court  (b) In such case, the party who desires to perpetuate the testi

order shall be narrowly tailored to limit the discoverydatbow monymay make a motion in the court for leave to take the deposi

only discovery that is essential to enable the prisoner to obtain tie&s, uponthe same notice and service thereof as if the action was

evidencenecessary to his or her case. The court shall limdlithe pendingin the court. The motion shall show all of the following:

coveryso as to provide a minimal intrusion in the activities of any 1. The names and addresses of persons to be examined and

personsubject to discovery under this subsection. the substance of the testimony which the moving party expects to
(4) If a prisoner commences an action or special proceedipicit from each of those persons.

the COUrt shall limit the number_of_requests for interrogatories, 2. The reasons for perpetuating the testimony of the persons

productionof documents or admissions to 15, unless good cayggiersubd.1.

is shown for any additionakquests. This number may not be ¢y |f the court finds that the perpetuation of the testimony is

expandedy the use of subparts to the interrogatories. properto avoid a failure or delagf justice, it may make an order
(5) This section does not apply when the prisoner appears &liowing the depositions to be taken and may make orders of the

anattorney who is licensed to practice law in this state. characteprovided for by s$804.09and804.10and thereupon the
History: 1997 a. 133 depositiongnay be taken and used in the same manner and under

] ) o the same conditions as are prescribed in thigpter for deposi

804.02 Perpetuation of testimony by deposition. tionstaken in actions pending in the court.
(1) BEFOREACTION. () Petition. A person who desires perpet History: Sup. Ct. Ordei67 Wis. 2d 585660 (1975)1975 c. 2181993 a. 486
uatepersonal testimonygr that of another person regarding ango0s a. 387
matterthatmay be cognizable in any court of this state may file
averified petition in any such codirt this state. The petition shall804.03 Persons before whom depositions may be
be entitled in the name of theetitioner and shall show: 1. that thetaken. (1) WiTHIN THE UNITED StaTES. Within the UnitedStates
petitionerexpects to be a party an action; 2. the subject matteior within a territory or insular possession subject to the dominion
of the expected action and the petitidsenterest therein; 3. the of the United States, depositions shall be taken beforefiaarof
factswhich the petitionedesires to establish by the proposed teauthorizedo administeoaths by the laws of the United States or
timony and the petitionés reasons for desiring to perpetuate itpf this state or of the place where the examinatitelid, or before
4. the names or a description of the persons the petitexpercts  a person appointed by the court in which the actigrersding. A
will be adverse parties and their addresses so far as knovh; apersonso appointed has power to administer oaths and take testi
the names and addresses of the persons &xamined and the mony.
substancef the testimony which the petitioner expectzlioit (2) IN FOREIGNCOUNTRIES. In a foreign countrydepositions
from each, andhall ask for an order authorizing the petitioner ttay be taken (a) on notice before a peraathorized to adminis
takethe depositions of the persons to be examined named in t@€paths in the place in which the examination is held, either by
petition, for the purpose of perpetuating their testimony thelaw thereof or by the law of the United States, or (b) before a

(b) Notice and service. The petitioner shall thereafter seeve personcommissioned by the court, and a person so commissioned
notice upon each personamed in the petition as an expectedhall have the power by virtue of the commission to administer
adverseparty together with a copy of the petition, stating tiha anynecessary oath and take testimamy(c) pursuant to a letter
petitionerwill move the court, at a time and place named thereimgatory. A commission or a letter rogatory shi# issued on
for the order described in the petition. At least 20 days before thetionand notice and on terms that are just and appropriate. It is
dateof hearing the notice shall be served either within or withonbt requisite to the issuance of a commission or a lettgtory
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thatthe taking of the deposition in any other manner is impractica (d) The noticeo a party deponent may be accompanied by a
ble or inconvenient; and both a commission and a letter rogatagquest made in compliance with884.09for the productionof
may beissued in proper cases. A notice or commission may-degigcumentsind tangible things #ite taking of the deposition. The
natethe person before whom the deposition is to be taken eitipeocedureof s.804.09shall apply to the request.
by name or descriptive title. A letter rogatory may be addressed(e) A party may in the notice name as the deponent a public or
“To the Appropriate Authority in (hemeame the country)”. Evi privatecorporation or a limited liability company or a partnership
dence obtained in response to a letter rogatory need not gﬁanassociation or a governmental agency or a stieein an
excludedmerely for the reason thatigt not a verbatim transcript action arising out of thefficer’s performance of employment and
or thatthe testimony was not taken under oath or for any similggsignatewith reasonable particularity theatters on which
departurérom the requirements for depositions taken within thexaminationis requested. The ganization orstate dficer so
United States under this chapter namedshall designate one or mordicérs, directors, or manag
(3) DISQUALIFICATION FOR INTEREST. No deposition may be ing agents, or other persons who consent to testify on its behalf,
takenbefore a person who is a party to the actioa melative or and may set forth, for each person designated, the matters on
employeeor attorneyor counsel of angf the parties, or is a rela which the person will testify The persons so designated shall tes
tive or employee of such attorney or counsel, or is financiallify as to matters known oeasonably available to theganiza-
interestedn the action. No deposition may be taken before-a p&on. This paragraph does not precludking a deposition by any
sonwho has entered into a contract for court reporting servicgierprocedure authorized by statute or rule.
unlessthe contract is limited to a particular action or incident. (3) DEPOSITIONS;PLACE OF EXAMINATION. (@) A subpoena
This subsection doesot apply to a person who records or {ranissuedfor the taking of a deposition may command the person to
scribesdepositions for a public agen@s defined in $6.0825 whomit is directed to produce and permit inspection and copying
(3) (h). of designated books, papers, documents, or tangible things which
History: Sup. Ct. Ordei67 Ws. 2d 585663 (1975)1975 c. 2182003 a. 227  constituteor contain matters within the scope of the examination
permittedby s.804.01 (2) but in that event the subpoena will be

804.04 Stipulations regarding discovery procedure. Subjectto sub(2) and s804.01 (3)
Unlessthe court orders otherwise, the parties may by written stip (b) 1. Any party may be compelled by notice under €2ip.
ulation (1) provide that depositions may be takexfiore any per to give a deposition at any place within 100 miles from the place
son,at any time or place, upon any notice, and in any manner aviterethat party resides, is employed or transacts business-in per
whenso taken may be used like other depositions, and (2) modifyn, or at such other convenient place afixed by an order of
the procedures provided by this chapter for otethods of dis court. A plaintiff may also be compelled by like notice to give a
covery. depositionat any place within the couniyhere the action is com

History: Sup. Ct. Ordet67 Wis. 2d 585664 (1975). mencedor is pending.

2. A plaintiff who is not a resident of this statey be com

804.05 Depositions upon oral examination. (1) Wren Pelledby notice undesub.(2) to attend a deposition at the plain
DEPOSITIONSMAY BE TAKEN. After commencement of the action,liff's expense at any place within the county where the action is
exceptas provided in 804.015 any party may take the testimonycommencedr is pending, or at amylace within 100 miles from
of any person including a party by deposition upon oral examir{ge place wherethat plaintif resides, is employed or transacts
tion. The attendance of witnesses may be compelled by subpo#ginessn person, or at such other convenient plade fised by
asprovidedin s.805.07 The attendance of a party deponent gihorder of court.
of an oficer, director or managing agent of a party may be-com 3. A defendant who is not a resident of this state may be com
pelled by notice to the named person or attorney meeting thelledby subpoena served within this stiiejive a deposition at
requirement®f sub.(2) (a) Such notice shall have the force ofany place within 100 miles from the plaeéere that defendant
asubpoena addressed to the deponent. The depasiigrerson is served.
confinedin prison may be taken only by leaveamfurt on such 4. A nonparty deponent may tmmpelled by subpoena
termsas the court prescribes, except when the party seekingspvedwithin this state to give a deposition at any place within 100
takethe deposition is the state agency dicef to whose custody miles from the place where the nonparty deponent resides,

the prisoner has been committed. employed,transacts business in person or is served, or at such
(2) NOTICEOFEXAMINATION: GENERALREQUIREMENTS;SPECIAL ~ Otherconvenient place as is fixed by an order of court.
NOTICE; NON-STENOGRAPHICRECORDING; PRODUCTION OF DOCU- 5. In this subsection, the terms “defendant” and “pldintif

MENTS AND THINGS; DEPOSITION OF ORGANIZATION. (@) A party include officers, directors, and managiragents of corporate
desiringto take the deposition of any person upon oral examingefendantsand corporate plainfd, or other persons designated
tion shall give reasonable notigewriting to every other party to undersub.(2) (€) as appropriate. A defendant who asserts acoun
the action. The notice shall state the time and place for taking tBlaimor a cross claim shall not be considered a plaintihin
deposition and the name and address of each person to #& meaningof this subsection, but a 3rd—party plaintifder s.
examined,if known, and, if the name is not known, a gener@03.05(1) shall be so considered with respect to the 3rd-party
descriptionsuficient to identify the person or the particular clasgefendant.
or group to which the person belongs. If a subpoena requiring the g |f a deponent is an fier, director or managing agent of
production of materials is to be served on the person to bg:orporate partyor other person designated under &jj(e) the
examinedthe designation of the materials to be produced as §ffice of examination shall be determined as if the deposient’
forthin the subpoena shall be attached to or included in the notiggceof residence, employment or transacting business in person
(b) The court may for cause shown egéaor shorten the time werethat of the party

for taking the deposition. (4) EXAMINATION AND CROSS-EXAMINATION; RECORD OF

(c) The court may upon motion order that the testimony aE&AMINATION; OATH; OBJECTIONS. (&) Examination and cross—
depositionbe recordedby other than stenographic means or videxaminationof deponents may proceed as permitted at the trial.
eotapemeans as provided 8%.885.40t0 885.47 in which event The officer before whom the deposition is to be taken shalthaut
the order shall designate the manner of recording, preserving al®bonenbn oath andghall personallyor by someone acting under
filing the deposition and magclude other provisions to assurethe officer’s direction, record the testimony of the depondtie
thatthe recorded testimony will be accurated trustworthy If the  testimonyshall be taken stenographically orvagieotape as pro
orderis made, a party may nevertheless arrange to have a steficied by ss.885.40t0 885.47 or recorded by any other means
graphic transcription made at the pastgkpense. orderedin accordance with sul2) (c). If the testimony is taken
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stenographicallyit shall be transcribed at the request of one of thiespectand copy them, and return them to the person producing
parties. them.

(b) All objections made at time of the examination toghali 2. The original materials copied or returned under sabd.

ficationsof the oficer taking the depositiorar to the manner of maybe used in the same manaserif annexed to and returned with
taking it, or to the evidence presented, or to the conduct of athe deposition to the court, pending final disposition of the case.
party,and any other objection to the proceedings, shafidted (c) Upon payment of reasonable ajes therefqrthe oficer
by the oficer upon the deposition. Upon request of any partyhallfurnish a copy of the deposition to any party or to the depo
wherethe witnesdas refused to answend with the consent of nent.
thecgurt, the court may rule by telephone on any objection. Th_e(8) PARTICIPATION BY TELEPHONE. Upon notice by any party
court'sruling shallbe recorded in the same manner as the tesfjesgthe court otherwise orders for good cause shown, the depo
mony of the deponent. In the absemde ruling by the court, the nent the reporteror any other person participating in a deposition
evidenceobjected to shall be taken subject to the objections. ngerthis section may dso by telephone. Any participant other
(c) In lieu of participating in the oral examination, parties maghanthe reporter electing to be present with any opaeticipant
servewritten questions in aealed envelope on the party taking thehall give reasonable notice thereof to the other participants.
depositionand the party shall transmit the questions to tfieeof History: Sup. Ct. Orde67 Ws. 2d 585665 (1975); Sup. Ct. Ordes7 Ws. 2d

i i (1975);1975 c. 2181979 c. 10; 1983 a.189 Sup. Ct. Orderl30 Ws. 2d xi, Xix
who shall propound therto the witness and record the answelHQSG);Sup. Ct. Orderl41Wis. 2d xiii (1987); Sup. Ct. Ordei58 Ws. 2d xvii

verbatim. (1990):1991 a. 1891993 a. 12; 1997 a. 35133 254 2005 a. 2532007a. 97 2009

(5) MOTION TO TERMINATE ORLIMIT EXAMINATION. At any tme 2 \llsg'c'al Council Committee’s Note, 1975Subs. (2) (c) and (4) (a) are amended
d : e : udici unci i , ubs.
du“ng the takmg of theieposnlon, on motion of a party or of theto recognize the \iconsin Rules of Meotape Procedure and to make certainghat

deponentind upon a showing that the examination is being cofotion to the court is not required prior to taking a videotape deposition. [Re Order

ductedin bad faith or in such manner as unreasonably to ann@%jg&aﬁ'égzgln Notes, 1986Sub. (3) (b) is amended to conform tegitorial
embarrassor oppress the deponent or paﬂhﬁ court in which the scopeof deposition notices and subboenas to the 100—mile provision of Rule 45 (d),

actionis pending may order thefiier conducting the examina F.R.C.Pas amended in 1985. [Re Ordefr &-1-86]
tion to cease forthwith from taking the deposition, or may limit the t%]ubt.r?) (fa_l) idS_amengted Sto reqtéige4 tglblm( g)erfgsitgr:j 267 :ér\é%t]i upon the attorney
H HY H iwratherthan tiled in court. See s. . . e Oraer —

scopeand manner of thmkmg of the d.epOSItlon as pI’O_VIde_d In Judicial Council Note, 1988:Sub. (4) (b) is amended to allow contact with
$.804.01 (3) If the order made terminates the examination, courtby telephone to obtain its ruling on any objection, on request of anyamatty
shall be resumed thereafter onlypon the order of the court in wng tge<8c>0[r1$en§ cg]thﬁ court. . icinate in a d ion by telenh

; FORIg : ; : ub. created] allows any person to participate in a deposition by telephone
which the action is pendlng. _Sect|8_64.12 (1) (c)applles to the uponnotice by any party unless good cause to the contrary is sfRev@rder €f
awardof expenses incurred in relation to the motion. Jan.1, 1988]

(6) SUBMISSION TO DEPONENT,CHANGES;SIGNING. If requested _ Judicial Council Note, 1990:Sub. (8) is amended to clarify that reasonable

- . advancenoticeto all participants is required if any participant to a deposition to be
by the deponent or any partwhenthe testimony is fully tran takenby telephone elects to be present with any other particigdre.requirement
scribed the deposition shall be submitted to the deponent figrimed primarily at the situation in which one party is in the physical presence of
examinationand shall be read to or by the deponent. Any changq %?ﬁg?f;’,;_t‘l"frl‘ﬂ%f]thers are not, by allowing others to be present if they choose.
in form or substance which the deponent desires to make shal ighly placed state fitial who seeks a protectivder should not be compelled
entered upon the deposition by théoef with a statement of the to testify on deposition unless a clear showing is made that the deposition is necessary

d 506

i i itinn t0 prevent prejudice or injustice. StateBeloit Concrete Stone Cb03 Ws. 2d 5
reasongyiven by the deponent fonaking them. The deposition 309NW.20 28(Ct. App. 1981).

S_ha”then be 5'9,”9(;’ by the dEanemv _un_Iesspﬂmes by stlpula While not subject to the rules of civil proceduttee department of revensesub
tion waive the signing or the witness is ill or cannot be foond poenaautgoriyy doeg n% pec;mit ittto talt<e pOSﬁession of subp;og?aed brecords for méJre
I it i I anone business aal e department may however repeate subpoena recoras
Cﬁ{ﬁ?ne%tg 3‘3;3 laf.ftgre i?se[S)(ngrtl’;(i)snsiI(Sb’Ontol’IteSIdggpec()jn2¥tfht?1gfieIFf)eOrne%mggl(iést_i&\;,e;t?gggf i)é complrétecState vKiyeIisch,123 WZ. 2d 1%/5365pN.W2d
shallsign it and state on the record the fact of the waiver or of the
illnessor absence of the deponentloe fact of the refusal or fail
ureto sign together with the reason, if agywen therefor; anthe
depositionmay then be used as fully as though signed unless
a motion to suppress under894.07 (3) (dxhe court holds that
thereasons given for the refusal or failuresign require rejection
of the deposition in whole or in part.

804.06 Depositions upon written questions. (1) Serv-

INR QUESTIONS;NOTICE. (a) After commencement of the action,
exceptas provided in 804.015 any party may take the testimony
of anyperson, including a partipy deposition upon written ques
tions. The attendance of witnesses maycbenpelled by sub
poenaas provided in 805.07 Theattendance of a party deponent
NOTICEOF SERVICE. (a) The person recording the testimony Sha@%led by noticeto the person to be deposed or his or her attorney
certify on the deposition that the witness was duly sworn by thgsetingthe requirements of 804.05 (2) (a) The deposition of
personand that the deposition is a true record of the testimoR¥,erson confined in prison may be taken only by leave of court
given by the deponent. The person shall then securelyttseal o sychterms as the court prescribes, except when the person
depositionin an envelope endorsed with the title of the action ardekingto take the deposition is the state ageacyficer to
marked"Deposition of(here insert the name of the deponentjyhosecustody the prisoner has been committed.
andshallpromptly serve it upon the attorney requesting the-depo (b) A party desiring to take a deposition upon written questions

sition or send it by registered or certified mail to the attorne% : : :
. o . ; " allserve them upon evenpther party with a notice stating the
requestinghe depositiorand give notice of the service to a”parnameand address %f the pgrtson \F/)vhoyis to answer them, ifgknown,

tiesand the court. . . . .andif the name is not known, a general descriptioficaht to

(b) 1. Documents and things produced for inspection durifentify the person or the particular class or group to which the
the examination of the deponent shall, upon the request of a pasrsonbelongs, and the name or descriptive title and address of
be marked foidentificationand annexed to and returned with thene officer before whonthe deposition is to be taken. A deposi
deposition, and may be inspected and copied byarty except tjon upon written questions may be taken gfulic or private
that: corporationor a limited liability company or a partnership or asso

a. The person produciriye materials may substitute copiegiation or governmentahgency in accordance with804.05 (2)
to be marked for identification, if the persorficaéisto all parties (e).
fair opportunity to verify the copies by compariseith the origt (c) Within 30 days after the notice and written questions are
nals;and served,a party may serve cross questions uglbther parties.

b. If the person producing the materials requests their retuthithin 10 days after being served with cross questions, a party
the officer shall mark them, give each padyp opportunity to may serve redirect questions upon all other partiesthid/10
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daysafter being served with redirect questionpagty may serve andanother action involving the same subject matter is afterward
recrossquestions upoall other parties. The court may for causeroughtbetween the same parties or their representativescor

shownenlage or shorten the time. cessordn interest, all depositions lawfully taken in the former
(2) OFFICERTO TAKE RESPONSE@ND PREPARERECORD. A copy action may be used in the latter as if originally taken therefor
of the notice and copies of all questions served shalebeered (2) OBJECTIONSTO ADMISSIBILITY. Subject to sul(3) (c)and

by the party taking thdeposition to the éiter designated in the to s.804.03(2), objection may be made at the trial or hearing to

notice,who shall proceed promptlin the manner provided by s.receivingin evidence any deposition or part thereof for any reason
804.05 either personally or by someone acting under tfieeo’s  which would require the exclusion of the evidence if the witness

direction, to take the testimony of theitness in response to thewerethen present and testifying.

questions and to prepare, certidnd serve thelepositionupon, (3) EFFECTOFERRORSAND IRREGULARITIESIN DEPOSITIONS. (3)

or mail it by registered or certified mad, the party who requestedas to notice. All errors and irregularities in the notice for taking
it, attaching thereto the copy of the notice and the questiqogjepositionare waived unless written objection is promptly
receivedby the oficer. o servedupon the party giving the notice.

(3) NorticeorseRvICE. When the deposition is served upon or (b) Asto disqualification of officer. Objection to taking a depo
mailedto the requesting partthe person who has recorded thgjtion because of disqualification of thefioér before whom it is
testimonyshall promptly give notice thereof to all parties and thg) petaken is waived unless made before the taking of the deposi
court. tion begins or as soon thereafterths disqualification becomes

History: Sup. Ct. Orde67 Wis. 2d 585671 (1975)1975 c. 218Sup. Ct. Order ; i i
158Wis. 2 xxv (1990)1993 a. 12, 486 1997 a. 133 known or could be discovered with reasonable diligence.

Judicial Council Note, 1990:[Re amendment of (2)] Discovery depositions are  (C) Asto taking of deposition. 1. Objections to the competency
no?cli%r:%?ugqulireldgg%be filed in court, unless the coudrders. See Supreme Court of g witness or tthe competengyelevancyor materiality of tes
Revised syub’. (3) conforms practice under this section to s. 804.05 (Drgge  imony are not waived by failure to make them before or during
eff. 1-1-91] thetaking of the deposition, unless the ground of the objection is
onewhich might haveébeen obviated or removed if presented at
804.07 Use of depositions in court proceedings. thattime.
(1) Uske oF peEPOsITIONS. At the trial or upon théearing of a 2. Errors and irregularities occurring at the @shmination
motionor an interlocutory proceeding, any part or all of a deposh the manner of taking the depositionttie form of the questions
tion, so far as admissible under the ruleswtence applied as or answers, in the oath offiaation, or in the conduct of parties,
thoughthe witness were then present and testifying, may be usedierrors of any kind which might be obviated, removed, or cured
againstany party who was presentrepresented at the taking ofif promptly presentedare waived unless seasonable objection
the deposition or who had reasonable notice thereof, in accotheretois made at the taking of the deposition.
ancewith any of the following provisions: 3. Objections to the form of written questions submitted
(a) Any deposition may be used by any pddythe purpose unders.804.06are waived unless servdwriting upon the party
of contradicting or impeaching the testimony of deponent as a vgtopounding them within the time allowed for serving the
ness. succeedingross or other questions and within 5 days after service
(b) The deposition of a party or of anyone who at the time 6f the last questions authorized.
takingthe deposition was anfifer, director or managing agent  (d) Asto completion and return of deposition. Errors and irreg
or employee or a person designated und€304.05 (2) (e)or ularitiesin the manner in which the testimony is transcribeth@r
804.06(1) to testify on behalf oh public or private corporation, depositionis prepared, signed, certified, sealed, endorsed; trans
limited liability company partnership or association or governmitted, filed, or otherwise dealt with by thefiger underss.
mentalagency which is a party may be used by an adverse p@t#.05and804.06are waived unless a motion to suppress the
for any purpose. depositionor some part thereof is made with reasonabbenpt
(c) 1. Thedeposition of a witness other than a medical expeftgssafter such defect is, or with due diligence might have been,
whetheror not a partymay be used by any party for any purposascertained.

if the court finds any of the following: History: Sup. Ct. Orde67 Wis. 2d 585673 (1975)1975 c. 218Sup. Ct. Order
. . 73 Wis. 2d xxxi (1976);1983 a. 192Sup. Ct. Orderl30 Ws. 2d xxix (1986)1993
a. That the witness is dead. a. 112 1995 a. 225

b. That the witness is atgreater distance than 30 miles from Judicial %U”Cg Commitiee's Note, (1)976136‘5“?”) 5(53)4-07 (2 taken from o
y . . . . .C.P.32 (b). The reference in sub. (2) to “sub. (3 " is changed to read “sub.
the place of trial or hearing, or is out of the state, and will not retufd) (c)" to correspond with subdivision (d) (3) ifREC.P 32 (b). [Re Ordeefiective

beforethe termination of the trial or hearing, unless it appears thab.1, 1977]

i i Judicial Council Note, 1986:Sub. (1) (e) is amendedreflect the fact that depesi
the absence of the witness was procured by the pafﬂwuj the tionsneed not be filed except upon order of the court. See s. 804.05 (7) @)dire

deposition. eff. 7-1-86]
c. That the witness is unable to attend or testify because dfindersubs. (2) and (3) (c) 1., a hearsdjection was not waived by the failure
age,illness, infirmity or imprisonment. to object at deposition. Streleckifiremans Ins. Co. of Newa®8 Wis. 2d 464276

. " N.W.2d 794 (1979).
d. That the party déring the deposition has been unable to The defendant evidentiary deposition of its doctor expert taken subsequent to the

procurethe attendance of the withess by subpoena. plaintiff's discovery deposition of the doctor didt prevent the plainfifs use of the
. . . . . discoverydeposition at trial. Martin.\Richards176 Ws. 2d 339500 N.W2d 691
e. Upon application and notice, that exceptional circumict. App. 1993).

stancesexist that make itlesirable, in the interest of justice and
with dueregard to the importance of presenting the testimony

witnesseorally in open court, to allow the deposition to be use EDURESFORUSE. (a) EXcept as provided ing04.015 any party

2. The deposition of a medical expert may be used by agy,y serve upon any other party written interrogatories to be

party for anypurpose, without regard to the limitations OtherWiSSnswered)y the party served, df the party served is a public or
imposedby this paragraph. o privatecorporation or a limited liability company or a partnership

(d) If only part of a deposition isfefed in evidence by a party or anassociation or a governmental agency or a stéiteioin an
anadverse party may requitiee party to introduce any other parictionarising out of the diter’s performance of employment, by
which ought in fairness to be considered with the ipdduced, any officer or agent, who shall furnish such informatimnis avail
andany party may introduce any other parts. ableto the party Interrogatories maywithout leave of court, be

(e) Substitution of parties pursuant t@83.10does not déct servedupon the plaintffafter commencement of the action and
theright to use depositions previousgken; and when an actionuponany other party with or after service of the summons and
in any court of the United States or of any state has been dismissedplaintupon that party

4.08 Interrogatories to parties. (1) AVAILABILITY; PRO-
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(b) Each interrogatory shall be answered separately and fuliyo a reasonably usable formor 2. any designated tangible
in writing under oath, unless it is objected to, in which event thieings;or b) to permit entry onto designated land or progeoty
reasondor objection shall be stated in lieu of an answ&he sessedr controlled by the respondipgurty so that the requesting
answersare to be signed by the person making them, and tharty may inspect, measure, surygyotograph, test, or sample
objectionssigned by the attorney making them. The party updhe property or any designated object or operation on it.

whomthe interrogatories have been served shall serve a copy of2) Procebure. (a) Except aprovided in $804.015 the

theanswers, and objections if amyithin 30 daysafter the service requestmay without leave of court, be served upon the pldintif

of the interrogatories, except that a defendant may serve ansvw@isr commencement of the action amgbn any other party with

or obje;tlonSW|th|n 45 days after service of the summons angk after service of the summons and complaint upon that pady

complaintupon thatlefendant. The court may allow a shorter oshalldescribe with reasonable particularity eéem or category

longertime. The party submitting the interrogatories may mo\st jtems to be inspected. The request shall specify a reasonable

for an order under 804.12 (1)with respect to any objection to ortime, place, and manner of making finepection and performing

otherfailure to answer an interrogatory the related acts. The request may specify the form or forms in
(2) Scope:USEAT TRIAL. (@) Interrogatories may relate to anywhich electronically stored information is to be produced.

matterswhich can be inquired into under&4.01 (2) and the () 1. The party upowhom the request is served shall serve
answersmay be used to the extent permitted by 804.to 911 3 written response within 30 days after the service of the request,
(b) Aninterrogatory otherwise proper is not necessarily ebjeexceptthat a defendant maerve a response within 45 days after
tionablemerelybecause an answer to the interrogatory involvegrviceof the summons and complaint upon that defendant. The
an opinion or contention that relates to fact or the applicationeagurtmay allow a shorter or longer time. The response shall state,
law to fact, but the court may ordérat such an interrogatory needwith respect to each item or categdhat inspection and related
not be answeredntil after designated discovery has been-comctivities will be permitted as requested, unless the request is
pletedor until a pretrial conference or other later time. objected to, in which event the reasons dbjection shall be

(3) OPTIONTOPRODUCEBUSINESSRECORDS. If the answer to an stated. If objection is made to part of an item or categthvg part
interrogatory may be determined by examining, auditing, cemp#ihall be specified. The response may state an objection to a
ing, abstracting, or summarizing party’s business records, requestedorm for producingelectronically stored information.
including electronically stored information, and if the burden df the responding partybjects to a requested form, or if no form
deriving or ascertaining the answer will be substantially the sa@sspecified in the request, the party shall state the form or forms
for either partythe respondingarty may answer by: (a) speeify it intends to use.
ing the records that must be reviewed, irfisigit detail to enable 2. Unless otherwise stipulated or ordered by the cthetse
the interrogating party to locate and identify them as readily as fir@cedurespply to producing documents or electronicattyred
respondingparty could;and (b) giving the interrogating party ainformation:
reasonablepportunity to examine and audit the records and to 5. A party shall produce documents as theykargt in the

makecop;es, 50215”233‘”512 35%?237?3:9%)::7“;mgf;lzég 12 usualcourse obusiness or shall ganize and label them to corre

istory: Sup. Ct. Ordel S. c. a. 12 : H .

1997 a. 133Sup. Ct. Order Nc9-01 2010 WI 67, filed 7-6-10, &f1-1-11. spondto the categories in the request, . .
Judicial Council Note, 2010: The meaning of the term “electronically stored  b. If a request does not specify a form for producing eleetroni

information”is described in the Judicial Council Note followings\\5tat.§ 804.09. cally stored information, a party shall produce it in a form or forms

Section804.08 (3) is taken fromR.C.P 33(d). Portions of the Committee Note ; inb it ; ; ; ; ;
of the federal Advisory Committee on Civil Rules are pertinent to the scope and E} which it is Ordlnarllymalntalned orina reasonably usable form

poseof s. 804.08 (3); Special @ifulties may arise iusing electronically stored Or forms; and

information,either due to its form or because it is dependent on a particular computer i
system.Rule 33(d) allows a responding party to substitute access to documents (%r C. A_ pa_rty need not produce the same eleCtrom(smyed
electronicallystored information foen answer only if the burden of deriving the INformationin more than one form.

answemwill be substantially the same for either paRyle 33(d) states that a party it

electingto respond to an interrogatory by providing electronically stored information (C) The party SL_meIttlnghe request may move for a”. order
mustensure that the interrogating party can locate and identify it “as readily as ¢Haders.804.12 (1with respect to any objection ¢to oth_er failure
the party served,” and that the responding party must give the interrogating partpgespond to the request any part thereof, or any failure to per
“reasonablepportunity to examine, audit, or inspect” theormation. Depending mit inspection as requested

onthe circumstances, satisfying these provisions with regard to electrostcaéy p q '

informationmay require the responding party to provide some combination of-techni (3) PErSONSNOT PARTIES. This rule does not preclude an inde

cal support, information on application softwaoe other assistance. The key ques ; ; ; 3
tion is whether such support enables the interrogating party to derive or ascertairﬂﬁg'denacuon against a person not a party for prOdUCtlon of-docu

answer from the electronically stored information as readily as the responding pdigntsand things and permission to enter upon land.

A party that wishes to invoke Rule 33(d) by specifying electronically stored informa History: Sup. Ct. Orde67 Ws. 2d 585678 (1975)1975 c. 2181997 a. 133

tion may be required to provide direct access to its electronic information system, $up. Ct. Order NdD9-01 2010 WI 67, filed 7-6-10, f1-1-11.

only if that is necessary tofafd the requesting party an adequate opportunity to Judicial Council Note, 2010: Sections 804.09 (1) and (2) are modeled.BnG=P.

deriveor ascertain the answer to the interrogatamythat situation, the responding 34(a)and (b). Portions of the Committee Nofethe federal Advisory Committee

party’'sneed to protect sensitive interestEonfidentiality or privacy may mean that on Civil Rules are pertinent to the scope and purpose of s. 804.09 (1) and (2): Rule

it must derive or ascertain and provide the answer itself rather than invoke Rule 33alja) is amended t@onfirm that discovery of electronically stored information

[Re Order efective Jan. 1, 20 standson equal footing with discovery of paper documents. cFamge clarifies that
Whenthe cost of discovery was several times greater thatidime for damages, Rule 34 applies to information that is fixed in a tangible form and to information that

a protective order against discovery was appropriat;cevit & incent, Inc.v.  is stored in a medium from which it can be retrieved and examined. A Rule 34 request

Spacek;102 Ws. 2d 266306 N.W2d 85(Ct. App. 1981). for production of “documents” should be understood to encompadshe response
The efective use of written interrogatories. Schoone and MB@MLR 29. shouldinclude, electronically stored information unless discovery in the action has
What You Need to Know: NewElectronicDiscovery Rules. Sankovitz, Grenig clearly distinguished between electronically stored information and “documents.”

& GleisnerWis. Law July 2010. Discoverable information often exists in both paper and electronic form, and the

sameor similar information might exist in both. The itefissed in Rule 34(a) show
differentways in which information may be recorded or stored. Images, for example,

804.09 Production of documents and things and entry might be hard-copy documents or electronically stored information. The wide vari
: ety of computer systems currently in use, and the rapidity of technological change,

upon land for inspection and other purposes. (1) SCOPE. counselagainst a limiting or precise definition of electronically stored information.
A party may serven any other party a request within the scopeule 34(a)(1) is expansive and includes any tyfieformation that is stored elec

i ; nically. A common example often sought in discovery is electronic communica
of 5.804.01 (2) a) to produce and permit the requesting party ggns,such as e-mail. The rule covers — either as documentsetecsonically

its representative to inspect, copgst or sample thiollowing  storedinformation — information “stored in any medium,” to encompass future
itemsin the responding partypossession, custqdy control: 1. developmentin computer technologyRule 34(a)(1) is intended to be broad enough

any designatediocuments or electronically stored informationgoncg‘r;egai'gﬁﬂ[reegrﬁ;{%iss ‘;fng"d’gf’lg}g;‘nﬂ’gﬁgd information, flenible enough to

includi_ng W_ritinQS, drawings, graphs, charts, phqtographs, SOUNGReferenceslsewhere in the rules to “electronically stored information” should be
recordingsjmages, and other data or datanpilations stored in understooda invoke this expansive approach.

. ik : P Rule 34(b) provides that a party must produce documents as they aire thept
any other medium from which information can be obtaiaittler usualcourse of business or musganize andabel them to correspond with the cate

directly or, if necessaryaftertranslation by the responding partygoriesin the discovery requesthe production of electronically stored information
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shouldbe subject to comparable requirements to protect against delibeirae- or (4) Upon receipt of written authorization and consent signed

vertentproduction in ways that raise unnecessary obstacles for the requesting . :

Rule 34(b) is amended to ensure similar protection for electronically stored inornEy,a person who has been the SUbJeCt, of medical care or treatment,

tion. _ _ _ or in case of theleath of such person, signed by the personal-repre
Theamendment to Rule 34(b) permits the requesting party to designate the fejamtativeor by the beneficiary of an insurance policy on the per

or forms in which it wants electronically stored information produced. The form Qf

productionis more important to the exchange of electronically stored informatic%on’shfev the ph_yS|C|an or other person haV'ng_ custod)amf
than of hard—copy materials, although a party might specify hard copy as theedical or hospital records or reports concerning such care or

requestedorm. Specification of the desired form or forms may facilitate the orderlyreatment.shall forthwith permit the person designated in such
efficient, and cost—ééctive discovery oélectronicallystored information. The rule X

recognizeghat diferentforms of production may be appropriate fofatiént types  @uthorizationto inspect and copy suckcords and reports. Any
of electronically stored information. Using current technalégyexample, a' party personhaving custodyf such records and reports who unreason

mightbe called upon to produce word processing documents, e-mall messages, glpfy refuses to comply with such authorization shall be liable to
tronic spreadsheets, €éfrent image or sound files, and material from databas

es. .
Requiringthat such diverse types of electronically stored information all be producﬁ%e party seeking the r.ecords or reports for the reasonable and nec
in the same form could prove impossible, and even if possible could increase the @gsiarycosts of enforcing the pargytight to discover

andburdens of producing and using the informatidhe rule therefore provides that  istory: Sup. Ct. Ordet67 Ws. 2d 585680 (1975)1975 c. 2181993 a. 424
therequesting party may ask for féifent forms of production for dérent typeof 1995 4. 345 ’

electronicallystored information. . ; ) ;
: ; Ithough a personal injury claimastcounsel attended a stipulatadependent
The rule does not require that the requesting party choose a form or forms of FEﬁﬁjicale%](ami‘r)wltion withg)ugourt order or the defendemknowle?:ige, the t&ial court
icr|1uct|gpt. TnT: rﬁg?iﬁngeﬁ;?fg%ytﬂgt hraoa(/j%rg;erer;cr(tey E%Tﬁ;ﬁﬁ?;éggtﬁggfes id notabuse its discretion in refusing to limit cross—examination of the physician
g party may p gp sincethe presence of counsel was not prejudicial and the court order could have been

cally stored information. - STl Y
The responding party also is involved in determining the form of production. ﬁgggdz%q}d%ménvggd %ng(ej{g;% Karl vEmployers Insurance of aMsau,78

the written response to the production request that Rule 34 requires, the respondi : ’ . ’

partymust state the form it intends to use for producing electronically Stored informa 1€ trial court may order a claimant to consent to the release and inspection of

tion if the requesting party does not specify a form or if the responding party objedgglthcare records and reports of treatment recewied to the claimed injury if the

to a form that the requesting party specifies. Stating the intended form before the g;guesteshowstha; the records may reasonably lead to discovery of admissible evi

ductionoccurs may permit the parties to identify and seek to resolve digmitee denceand the claimant has apportunity to assert physician—patient privilege.

the expense and work of the production occurs. A paatyresponds to a discovery Ambrosev. General Cas. Cd.56 Ws. 2d 306456 N.W2d 642(Ct. App. 1990).

requesby simply producinglectronically stored information in a form of its choice, Medicalrecords discovery in 8consin personahjury litigation. 1974 WLR 524.

without identifying that form in advance of the production in the respoetpaired Avoiding E-Discovery Taps. Kehoe & Rummelhof Wis. Law June 201.

by Rule 34(b) runs a risk that the requespiagty can show that the produced form

is not reasonablysable and that it is entitled to production of some or all of the infc:% L

mation in an additional form. Additional ime might be required to permit a respord04.11  Requests for _adm|_53|0n- (1) REQUESTFORADMIS-

ingT ﬁarty tto atssessdthe appropriate fglrm or glJmfws of c;iaroducttion. hat SION. (a) Except as provided in8)4.015 a party may serve upon
eoption to produce in a reasonably usable form does not mean that a respo i isai

partyis free to convert electronically stored information from the form in which itrigﬁg other p"?‘”y a W“tten reque&;tr the admission, for p_urposes

ordinarily maintained to a dérent form that makes it more fiiult or burdensome  Of the pending action onlpf the truth of any matters within the

for the requesting party to use the informatioficigitly in the litigation. If the scopeof s.804.01 (2)set forth in the request that relatestate

respondingparty ordinarily maintains the information it is producing in a way th. i At
makesit searchable by electronic means, the information should not be produc:gqr(?msor opinions offact or of the appllcatlon of law to fact,

aform that removes or significantly degrades this feature. [Re Orfdetieé Jan. Including the genuineness afny documents described in the

1,\%2111]tY Need to K New Electronic Di Rules. Sankovitz. G request. Copies of documents shall be served with the request
atYou Neead to Know: New ElectroniC Discovery Rules. Sankovitz, Greni, H H H
& GleisnerWis. Law July 2010, finlessthey have been or are otherwise furnisbedhade avail

ablefor inspection and copyingThe request mayvithout leave
. L . ofcourt, beservedupon the plaintifafter commencement of the
804.10 Physical and mental examination of parties;  actionand upon any other parwith or after service of the sum
inspection of medical documents. (1) When the mental or onsand complaint upon that party
physicalcondition, including the blood group or the ability to-pur (b) Each matter of which an admission is requested bhall

suea vocation, of a party is in issue, the court in which the actigg ; . oy

; " ’ P ) paratelyset forth. The matter is admitted unless, withid&gs
is pending may ordethe party to submit to a physical, mental o ; L -
vocationalexamination. The order may be made on motion f Fterserwce of the request, or wittsuich shorter or longer time

cause shown andpon notice to all parties and shall specify thgS the court may allawhe party to whom the request is directed
time, place, manneconditions and scope of the examinatiowl ervesupon the party requesting the admis ritten answer

the person or persons by whom it is to be made or objection addressed to the matgnedby the party or atter

p p - y ) ney, but, unless the court shortens the timeéefendant shall not
_.(2) In any action brought to recovelamages for personal e required to serve answers or objections before the expiition
injuries, the court shall also order the claimant, upon such terms days after service of the summons @otnplaint upon the
asare just, to give to the other party or any physician named in fi§endant. If objectionis made, the reasons therefor shall be
order within a specified time, consent and the right to inspect agjated. The answer shall specifically deny the matter or set forth
X-ray photograph taken in the course of the diagnosis or treg{ getail the reasons whyre answering party cannot truthfully
mentof the claimant. Theourt shall also order the claimant toagmitor deny the matterA denial shall fairlymeet the substance
give consent and the right to inspect and copy any hospital: megfi the requested admission, and when good faith requirea that
cal or other records and reports that are within the scope of dlscggrtyqua”fy an answer aleny only a part of the matter of which
ery under s804.01 (2) anadmission is requested, the party shall specify so muclasf it

(3) (a) No evidence obtained by an adverse party by a couit-true and qualify or deny the remaindén answering party may
orderedexamination under sulpl) or inspection under suf2) not give lack of information or knowledge as a reason for failure
shallbe admitted upon the trial by reference or otherwise unlegssadmit or deny unless tiparty states that he or she had made rea
true copies of all reportprepared pursuant to such examinatiosonablenquiry and that the information known or readilytair
or inspection and received by such adverse party have been delbleby the party is institient to enable thparty to admit or deny
eredto the other party or attorney not latean 10 days after the A party who considers that a matter of which an admidséen
reportsare received by the adverse paifye party claiming dam beenrequested presents a genuine issue for trial may ndtaon
agesshall deliver to the adverse partg return for copies of groundalone, object to the request; the party nsajpject to s.
reportsbased on court—-ordered examination or inspection, a ti8@4.12(3) deny the matter or set forth reasons why the party can
copy of all reports of each person who has examined or treated tla¢ admit or deny it.
claimant with respect to the injuries for which damages are (c) The party who has requested the admissions may move to
claimed. determinethe suficiency of the answers or objections. Unless the

(b) This subsection applies to examinations made by agreeurtdetermines thain objection is justified, it shall order that an
ment of the parties, unless the agreement expregsiyides answerbe served. If the court determines that an answemdes
otherwise. This subsection does not preclude discoveryrepart comply with this section, it may order either that the matter is
of an examining physician or the taking of a deposition of the ptgdmittedor that an amended answer be served. The courirmay
sicianin accordance with any other statute. lieu of these orders, determine that final disposition of the request
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be made at a pretrial conferenoeat a designated time prior toing party the reasonable expenses incurred in obtainingrties
trial. Section804.12 (1) (c)applies to the award of expensesncludingattorney fees, unless the court finds that the opposition
incurredin relation to the motion. to the motion was substantially justified tivat other circum

(2) EFrFecTOFADMISSION. Any matter admitted under thiige ~ Stancesnake an award of expenses unjust.
tion is conclusively established unless the court on motion permits 2. If the motion is denied, the court shall, after opportunity for
withdrawalor amendment of the admission. The court may pérearing,require the moving party or the attorney advisihg
mit withdrawal or amendment when the presentation of the meritetion or both of them to pay to the party or deponent who
of the action will be subserved thereby and the party who obtairggposedhe motion the reasonable experigesrred in opposing
the admission fails to satisfy the court that withdrawal or amenthe motion, including attorney fees, unless the court finds that the
mentwill prejudice the party in maintaining the action or defensmakingof the motion was substantially justified or that other cir
onthe merits. Any admission made by a party under this sectimmmstancesnake an award of expenses unjust.
is for the purpose dhe pending action only and is not an admis 3. If the motion is granted in part and denied in part, the court
sion for any other purpose nor may it be used against the partyn&ly apportion the reasonable expenses incurreelation to the

any other proceeding. motionamong the parties and persons in a just manner
History: Sup. Ct. Orde67 Ws. 2d 585682 (1975);1975 c. 2181977c. 447s. y
210, 1983 a. 192Sup. Ct. Order Nd5-04 191 Ws. 2d, xxi (1995)1997 a. 133 (2) FAILURE TOCOMPLY WITH ORDER. (a) Ifa party or an dicer,

Thetrial court erred in ruling that requests for admissions were limited to matté¥ector or managing agent of a party or a person deSignated. under
not denied in the pleadings. SchmidQisen,111 Wis. 2d 228330 N.w2d 547 s5,804.05 (2) (epr 804.06 (1)to testify on behalf of a party fails
(198811?11).maryjudgmenlcan be based upon a pastfailure to respond to a request forto Obey an order to provide or permit discovmlumng an order
admissionseven if an admission would be dispositive of the entire case. BamloofTmad(:-_'under sub(l1) or .804.1Q t_he court in which _the action is
Riversv. Zimmer 112 Ws. 2d 624334 N.W2d 230(1983). pendingmay make such orders in regard to the faiagare just,

A negligence clains total value was not a proper subject of a request for admigndamong others the following:
sion. Kettner v Milwaukee Mutual Insurance Cd46 Ws. 2d 636431 N.W2d 737 . .
(Ct. App. 1988). 1. An order that the matters regarding which the order was

A court may permit withdrawal of admissions if both statutory conditions undenadeor any other designated facts shall be takedre established

sub.(2) are met, but it is not required to do so. A court may consider asgastgry H : : [
of discovery abuse when deciding whether to permit withdrawal or amendmen{gf the purposes of the action in accordawit the claim of the

admissionswhen determining prejudice under s(@).and when otherwise exercis party obtaining the order;

ing the court$ authority to control the orderly and prompt processing of a case. i ; ;

Mucekv. Nationwide Communications, Inc. 2002 Wp 60,252 Ws. 2d 426643 2. An orde( refusmg to, allow the disobedient Pa,m( .tO SuppOIft
N.W.2d 98, 00-3039 or oppose designated claims or defenses, or prohibiting the dis

The prejudice contemplated by sub. (2) is not simply that a party obtaining tdedientparty from introducing designated matters in evidence;
admissionsvould be worse 6fvithout the admissions. Prejudice in maintaining the L. . .
action or defense on the merits relates to tHizdlily a party may face in proving its 3. An Order_strlklng out pleadlng_s or pattereof, or staying
;:asgfz-g-, caélsed by,ttue unavatll?bltl#y of ke%{ witnesses, blecause of tg;m mﬁm n further proceedings until the order is obeyed, or dismissing the
0 obtain evidence with respect to the questions previously answere ; ; ; ;
sions. The fact that a trial must be adjourned, or that the time for discovery must‘%%tlonor proce_edlng or ?‘ny paft thereof, or rendering a judgment
enlargeddoes not necessarily mean that the non-moving party wigrsuejudice DY default against the disobedient party;
in maintaining the action aftefenseon the merits. A party will not be prejudiced in ; ; R e
maintaininga defense on the meritdlifley are placed in the same position they would 4. Inlieu C_)f any of the foregomg orders or in .addltlon thereto,
havebeen in had the admissions not been mistakenly made. LudRetiner2009 an order treating as a contempt of court the failure to obey any

WI 68,318 Wis. 2d 423769 N.W2d 504 07-0308 _orders except an order to submit to a physical, mental or voca
It is the burden of the party obtaining theémissions to demonstrate that with 4 nal examination

drawalor amendment of the admissions will prejudice that party in maintaining thtgp :

defenseon themerits. Under sub. (2), excusable neglect is not a prerequisite for with (b) In lieu of any of the foregoing ordersinraddition thereto,

drawalor amendmenaf an admission. A court must consider tHeatfupon the liti ; AF

gationand prejudicéo the resisting partyather than focusing on the moving paty’ the court Sh.al.l require the party failing to obey the order or the

excusegor an erroneous admission. LucketBodner 2009 Wi 68318 Ws. 2d 423 attornt_ayadvnsmgthe party or both to pay the reasonable expenses,

769N.W.2d 504 07-0308 o _including attorney fees, caused by the failure, unless the court
RequestsFor Admissions in Wéconsin Civil Procedure: Civil Litigatios’ finds that the failure was substantially justified or that other cir

Double-Edgedword. Kinsler 78 MLR 625. .
cumstancesnake an award of expenses unjust.

(3) EXPENSESONFAILURE TOADMIT. If a party failsto admit the
genuinenesof any document or the truth of any matter as
(ehsonableotce o her paries and i persorectctherey  <qucsioander S804 11and i he pary requesing e atmis
may apply for an order compelling discovery as follows: truth of the matterthe requesting party may apply to the court for

(@) Motion. If a deponent fails to answer a question-proan order requiring the other party pay the requesting party the
poundedor submitted under 804.050r804.06 or a corporation reasonable@xpenses incurred in the making of that proof, includ
or other entity fails to make a designation und@0g.05 (2)€) ing reasonable attorney fees. Tbeurt shall make the order
or804.06 (1) or a party failgo answer an interrogatory submittednlessit finds that (a) the request wiasld objectionable pursuant
unders.804.08 or if a partyin response to a request for inspectiogy sub. (1), or (b) the admission sought was of no substantial
Subm_lttedunder s804.09 fa”s toresponq that |nSpect|0n will be importancepr (C) the party fa”mg to admiitad reasonable ground
permittedas requested or fails to permit inspection as requestgglpelieve that he or she mightevail on the matteor (d) there
the discovering party may move for an order compelling afas other good reason for the failure to admit.
answer,or a designation, or an order compelling inspection in 4 £ yre oF PARTY TO ATTEND AT OWN DEPOSITIONOR SERVE
accordancewith the request. When taking a deposition on 0rg| q\vers T0 INTERROGATORIES OR RESPOND TO REQUEST FOR
examination,the proponent othe question may complete Or\qpoe 0N OR SUPPLEMENTRESPONSES. If a party or an dicer
adjournthe examination before he or she applies for an offler director,or managing agent of a party gperson designated un’der
the court denies the motion in whole or in part, it may make sughgy, o5 (2) (epr804.06 (L)to testify on behalf of a party fails
protectiveorder as it would have been empowered to make OQaﬁ to appear before thefiokr who is to take the parydeposi
motionmade pursuant to 804.01 (3) _ tion, after being served witla proper notice, or (b) to serve
~ (b) Evasive or incomplete answer. For purposes of this subsec answersor objections to interrogatories submitted under s.
tion an evasive or incomplete answer is to be treated as a failgg .08 after proper service of the interrogatories, or (Qeve
to answer awritten response to a request for inspection submitted under s.

(c) Award of expenses of motion. 1. If the motion is granted, 804.09 after proper service of the request, or (d) seasonably to
the courtshall, after opportunity for hearing, require the party @upplemenbr amend a response when obligated to do so under s.
deponentwvhose conduatecessitated the motion or the party 0804.01(5), the court in which the action is pending on motion may
attorneyadvising such conduct or batfithem to pay to the mev makesuch orders in regard to the failure as are just, and among

804.12 Failure to make discovery; sanctions.
(1) MOTION FOR ORDER COMPELLING DISCOVERY. A party, upon
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others, it may take any action authorized under @Ha) 1, 2. The court exercised proper discretion in dismissing a claim when the claimants

: : P iled to provide responsive answers to interrogatories, engaged in dilatory conduct,
and3. In lieu of any order or in addition thereto, the court Shdoﬂwthere was no justification for their failure to appear and produce documents at

requirethe party failing to act or the attorney advising the party @épositions.Englewood Apartments PartnershifBrant & Co119 Ws. 2d 34349
both to pay the reasonable expensiesluding attorney fees, N.W.2d716(Ct. App. 1984).

causedby the failure, unless the codinds that the failure was _ ﬁgm‘;‘fl%ht}]h; ”g'v g??‘n”ehaﬁtgor?ﬁwj;ﬁglg;rfyf-v\(é) g}? é‘é%%ég“&p&,'zi"g%v test,
substantialljjustified or that other circumstances make an awafthgz). P quibeyring ’ ’

of expenses unjust. The failure to act described in this subsectiome personnel commission may not award costs and attorney fees for discovery
may not be excused on the ground that discovery sought is motionsfiled against the state under the Fair Employment Aingportation Dept.

At i : . Personnel Commissiofiy6 Ws. 2d 731500 N.W2d 664(1993).
obJe_ctlonabIaJnIess Fhe party falllng to act has applled fora pl’d Theapplication of sub. (3) is discussed. Michael &.Bolsrud178 Ws. 2d 137
tectiveorder as provided by 804.01 (3) 502N.W.2d 918(Ct. App. 1993).

(4m) FAILURE TO PROVIDEELECTRONICALLY STOREDINFORMA- Thetrial court erred in not considering other less severe sanctions before dismiss

TIoN. Absent exceptional circumstances, a court may not impdggan action for failre to comply with a 4dma’;%fgf;l“gg%"ﬁr{/v"g&egf)”(%?ag faith was
sanctionaunder these rules on a party for failing to provide-elegggs). T ' ' ' $APP-

tronically stored information lost asrasult of the routine, good— A circuit court may impose both non-compensatory and compensatory monetary

faith operation of an electronic information system. sanctiondor the same conduct. Hurholler, 206 Ws. 2d 335557 N.W2d 429(Ct.
) / . App. 1996),95-2966
(5) TELEPHONEHEARINGS. Motions under this section may be " substantiated assertion of privilege is substantial justification for failing te com

heardas prescribed in 807.13 ply with an order to provide or permit discoveBurnett v Alt, 224 Ws. 2d 72589
History: Sup. Ct. Orde67 Ws. 2d585 684 (1975)1975 c. 94.3; 1975 c. 200 N.W.2d 21(1999),96-3356 ) ) .
218 Sup. Ct. Order141 Ws. 2d xiii (1987);1993 a. 424490 Sup. Ct. Order No. _ Counsel'segregious acts may be imputed to the client. SmiBoide,224 Ws.
09-01 2010 WI 67, filed 7-6-10, &f1-1-11. 2d518 592 N.w2d 287(Ct. App. 1998)97-3404
Cross—reference: See also £85.11 (5) regarding failure tappear at deposition. _ If the constitution or statutes require proof betheecircuit court can enter a par
Judicial Council Note, 1988: Sub. (5) [created] allows discovempotions to be  ticular judgment or ordetthe court cannot enter the judgment or order without the
heardby telephone conference. [Re Orddeefive Jan. 1, 1988] appropriateshowing. The circuit court may determine that a pegtion or inaction
Judicial Council Note, 2010: Section 804.12 (4ri} taken from fR.C.P37(e).  Providesadequate cause for sanctions against that, fmrtyhat does not allothe
Portionsof the Committee Note of the federal Advisory Committee on Civil Rule§ourtto dispense with any constitutional or statutory burden of proof that must be sat
arepertinent to the scope and purpose of s. 804.12 (4m): The “routine operation!S§gd prior to entering a judgment or orddEvelyn C.R. vTykila S. 2001 WI 10,
computersystems includes ttateration and overwriting of information, often with 246 Ws. 2d 1 629 N.w2d 768 00-1739 ) ) L
outthe operatds specific direction or awareness, a feature with no direct counterparil he trial court abused its discretion by ordering the defendant in a civitosuit
in hard—copy documents. Such features are essential to the operatiectranic foregoits rights to insurance coverage for punitive damages when the issue of rights
informationsystems. to insurance coverage was not before the court. Cityest Wilis v WEPCO, 2001
Therule applies to information lost due to tloeitine operation of an information WI App 226,248 Wis. 2d 10635 N.W2d 87399-2944 )
systemonly if the operation was in good faith. Good faith in the routine operation Whena sanction causes the ultimaiemissal of an action, the sanctioned party’
of an information system may involve a pastyitervention to modify or suspend-cer actionmust be egregious and without clear and justifiable excuse. Egregiousness is
tain features of the routine operation to prevent the loss of information, if that inféot synonymous with bad faith. A party can be guiltggfegiousness without acting
mationis subject to a preservation obligation. A preservation obligationamsy  in bad faith or having its counsel act in bad faith. Sentry Insuramvis, 2001 WI
from many sources, includingpommon lawstatutes, regulations, or a court order inApp 203,247 Ws. 2d 501634 N.W2d 553 00-2427
thecase. The good faith requirement . . . meansatpatty is not permitted to exploit ~ Sub. (4) did not provide authorifgr prohibiting the moving parfywho had not
the routine operation of an information system to thwart discovery obligations Igiled to cooperate with discoverfyom submitting an &flavit of another party to
allowing thatoperation to continue in order to destroy specific stored information the action in favor of a motion for summary judgment when the party givingfihe af
it is required to preserve. When a party is under a duty to preserve informatiawit had failed to appear for a depositionab@rd party in the action. Daughtry v
becausef pending or reasonably anticipated litigation, intervention in the routinrdPC Systems, Inc. 2004 WI App 7872 Ws. 2d 260679 N.W2d 806 02-2424
operationof an information system ne aspect of what is often called a “litigation It is an erroneous exercise of discretion for a circuit court to enter a sanction of dis
hold.” Among the factors that bear on a pariybod faith in the routine operation missalwith prejudice, imputing the attorneytonducto the client, if the client is
of an information system are the stepspihey took to comply with a court order in blameless.Industrial Roofing Services, Inc. Marquardt, 2007 W1 1299 Ws. 2d
the case or party agreement requiring preservatiapetific electronically stored 81, 726 N.W2d 898 05-0189
information. . . . . Thereis no requirement that conduct must be persistent in order to be egregious.
The protection provided by this rule applies only to sanctions “under these ruleg/hena defendant in a medical malpractice case destroyed all of his nredimals
It does not déct other sources of authority to impose sanctions or rules of profes a single act, the magnitude of the loss under the circumstamsesuficient to
sionalresponsibility B ) constituteegregious conduct. Morrison Rankin, 2007 WI App 18605 Wis. 2d
Thisrule restricts the imposition of “sanctions.” It does not prevent a court fropa0, 738 N.W2d 588 06—0980
makingthe kinds of adjustments frequently used in managing discovery if aiparty |t lies within the circuit cours discretiorto determine the appropriate procedure
unableto provide relevant responsive information. For example, a court could org¥ deciding factual issues in default judgment cases and that the defaulting party
theresponding party to produce additional witness for deposition, respond to addithereforehas no right of trial by juryThe circuit court did natiolate the defendaist
tional interrogatories, or make similar attempts to provide substitutaiteonatives right of trial by jury under Art. 1,’s. 5 when it denied the defendanttion for a jury
for some or all of the lost information. [Re Ordefeefive Jan. 1, 201 ~trial on the issue of damageShe defendant waived its right of trial by jury in the
If imposed solely fofailure to obey a court ordewithout evidence of bad faith manner set forth in ss. 804.12 and 806.02 by violating the circuit salistovery
or no merit, sanctions imposed under sub. (2) (&) deny due process. Dubloehv orderand byincurring a judgment by default. RaOWMA Securities, Inc. 2008 WI
ShoreBank, 75 Ws. 2d 597249 N.w2d 797(1977). 73,310 Wis. 2d 623752 N.W2d 220 06-0813
A defendans failure to produce subpoenaed documents did not relieve the plainAn order refusing to allow a disobedient party to support or oppose designated
tiff of the obligation to make a prima facie case. Paulsen Luinbex. Anderson, claimsor defenses under sub. (2) (a) 2. is a severe sanction and requires a finding of

91 Wis. 2d 692283 N.W2d 580(1979). egregiousnessZarnstorfv. Neenah Creek CustomuEking, 2010 WI App 147330
Althoughthe plaintif failed in the duty to disclose its experitlentity thedefend ~ Wis. 2d 174 792 N.W2d 594 09-1321

antfailed to show hardship that would justify excluding the expéestimony Jen What You Need to Know: NeElectronicDiscovery Rules. Sankovitz, Grenig

zakev. City of Brookfield,108 Wis. 2d 537322 N.W2d 516(Ct. App. 1982). & GleisnerWis. Law July 2010.
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